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IN THE COURT OF SPECIAL JUDGE (POCSO) :: SONITPUR, 

TEZPUR :: ASSAM 

Present: N. AKHTAR, Special Judge 

Date of Judgment: 02.03.2022 

Special (POCSO) No. 49 of 2018 

 

(Dhekiajuli PS FIR No.354 of 2018 U/s 8/12 of POCSO Act, 2012.) 

 

COMPLAINANT: State of Assam 
 

REPRESENTED BY: Sri. S.K.Moitra, Ld. Special PP. 
 

ACCUSED: Sri Sirman Gorh (A1) 
 

REPRESENTED BY: Sri. Rupjyoti Baruah, Ld. LAC. 
 

 
 
 
 

APPENDIX-13 
 

Date of Offence: 15.05.2018 
 

Date of FIR: 16.05.2018 
 

Date of Charge Sheet: 30.11.2018 
 

Date of Framing of Charge: 31.10.2018 
 

Date of commencement of evidence: 14.11.2019 
 

Date on which Judgment is reserved: 28.02.2022 
 

Date of Judgment: 02.03.2022 
 

Date of the Sentencing Order, if any: Does not arise. 
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ACCUSED DETAILS 
 

 

 

JUDGMENT 
 

1. Brief fact of the case is that on 15.05.2018 at about 11 pm, the accused 

above-named entered the house of the informant by breaking open the 

bamboo wall of the house and by gagging the mouth of the daughter of 

the informant, indecently treated her by fondling over her private parts. 

The daughter of the informant then, raised alarm and the informant 

rushed to the room and then, the accused threatened both of them not 

to disclose about the incident to anybody and ran away. Hence, the FIR 

was lodged.  

2. Based on the said FIR, a case being Dhekiajuli PS Case No. 354/2018 

U/Sec. 8/12 of the POCSO Act, 2012 was registered and investigated 

into and after completion of the investigation, chargesheet was 

submitted against the above-named accused person U/s 8/12 of the 

POCSO Act, 2012. 

3. On appearance of the accused person, copies of relevant documents 

were furnished to him in compliance of the provision of Sec.207 CrPC. 

Having heard both the sides and considered the materials on record, 
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formal charges were framed against the accused person u/s 448/506 

IPC read with Sec. 8 of the POCSO Act, 2012 and had been read over 

and explained to the accused person to which he pleaded not guilty and 

claimed to be tried.  

4. During trial, the prosecution has examined as many as 7 (Seven) 

witnesses. The accused person was examined U/s 313 CrPC. Defence 

has not adduced any evidence. At the end of the trial, the argument 

advanced by the learned counsel for both the sides were heard at 

length.  

                               POINT FOR DETERMINATION 

 Whether on the alleged night of the incident, the accused 

criminally trespassed into the house of the informant and 

criminally intimidated the informant and her daughter and 

thereby committed offences U/s 448/506 of the IPC? 

 Whether on the aforesaid night, the accused also committed 

sexual assault on the minor daughter of the informant and 

thereby committed an offence punishable U/s 8 of the 

POCSO Act, 2012? 

DISCUSSIONS, DECISIONS AND REASON FOR DECISION 

5. I have heard the arguments advanced by learned counsel for both the 

sides and also gone through the evidence on record including the law 

relevant thereto. 

6. Before going further, it is worthwhile to indicate here that this is a case 

with an allegation of commission of an offence U/s 7 of the POCSO Act 

which is punishable U/s 8 of the Act along with other penal sections. It 

would therefore, be pertinent to point out here that in the case of  

BHUPEN KALITA VS STATE OF ASSAM, reported in 2020 (3) GLT 

403 it was observed that in a case under POCSO Act, the prosecution is 
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required to prove some foundational facts not beyond reasonable doubt 

but by preponderance of probability and once the foundational facts are 

proved by the prosecution, the presumption U/s 29 of the POCSO Act 

gets triggered and it then becomes the duty of the defence to rebut the 

presumption so raised against him. It was also held that the defence 

can either adduce defence evidence or can discredit the prosecution 

witnesses by cross-examining them or it can also otherwise bring 

materials on record to show that the case of the prosecution is 

improbable. If the defence thus, succeeds in probabilizing the plea of 

the defence, the presumption U/s 29 of the Act stands rebutted. The 

relevant observations are as follows: 

“If the prosecution is successful in establishing the 

foundational facts and the presumption is raised against 

the accused, the accused can rebut the same either by 

discrediting the prosecution witnesses through cross-

examination or by adducing his own evidence to 

demonstrate that the prosecution case is improbable 

based on the principle of preponderance of probability.” 

7. Now, based on the facts and circumstances and the allegations brought 

in this case, the foundational facts which the prosecution would be 

required to prove in this case are as follows: 

1) That the victim was a child below eighteen years of age, and 

2) That the accused with sexual intent touched the vagina, penis, anus or 

breast of the child or made the child touch the vagina, penis, anus or 

breast of such person or any other person, or did any other act with 

sexual intent which involved physical contact without penetration. 

8. In order to prove the above foundational facts, the prosecution has 

examined a number of witnesses. Let me first of all, deal with the 

question of age of the victim girl. It is by now well settled that in order 

to determine the age of the victim in a case under POCSO Act, the court 
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needs to follow the procedure prescribed under the Juvenile Justice 

(Care and Protection of Children) Act, 2015. Sec. 94 of the said act 

clearly prescribes the said procedure. It provides that the Birth 

Certificate issued by the School or Matriculation or equivalent Certificate 

has to be looked into in the first place. In absence of such certificates, 

Birth Certificate issued by a Corporation or Municipal Authority has to 

be looked into. It is further provided in Sec. 94 of the Act that in 

absence of all the aforesaid certificates, the court can look into an 

Ossification Test Report or any other Medical Test Report which is 

conducted for determination of the age. 

9. Now, in the instant case, there is no birth certificate or school certificate 

produced by the prosecution for proving the age of the victim girl. The 

prosecution has relied on the medical evidence on record for proving 

the age of the victim. PW7 who is the medical officer who examined the 

victim girl has deposed that the age of the victim girl appears to be 

above 14 years and below 16 years. This evidence is not disputed by 

the defence in any way.  

10. This apart, PW1 who is the mother of the victim girl has categorically 

stated that her daughter was above 14 years and below 15 years at the 

time of the incident. Moreover, PW3 who is an independent witness has 

also stated that the victim girl was about 15/16 years of age at the time 

of the alleged incident. This evidence is not disputed by the defence. 

PW1 who is the mother is a natural witness to know the actual age of 

her daughter. Thus, in the light of the medical evidence coupled with 

the oral evidence of PW1 and PW3, in my opinion, it can be safely 

concluded that the victim girl was a child within the meaning of POCSO 

Act at the time of the alleged incident. The foundational fact no. 1 is 

accordingly answered. 

11. Coming to the next foundational fact, it would be seen that PW1 who is 

the mother of the victim girl is partially an eye witness of the 
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occurrence because she has claimed that she rushed to the room of her 

daughter hearing her scream and saw the accused holding the hands of 

her daughter. The accused then, threatened her with a knife and ran 

away. PW3 has stated that she got to know about the occurrence from 

PW1 and did not see any occurrence herself though she had given a full 

account of the entire occurrence as deposed by PW1. PW4 was 

informed about the occurrence on the following morning by PW1 and 

thus, he also does not have any direct knowledge of the occurrence. 

PW5 was informed about the occurrence by the brother of the victim 

girl on the following morning. PW5 had also claimed that PW1 called 

him over phone and asked him to come to their house but he did not 

go. Thus, PW5 is also not an eye witness of the occurrence. PW6 is the 

investigating officer who visited the PO and recorded the statement of 

the available witnesses. He did not seize anything from the PO. He sent 

the victim girl for medical examination and subsequently collected the 

medical report. He also forwarded the victim girl to the Hon’ble Court 

for getting her statement recorded U/s 164 CrPC. 

12. It would thus, be seen that all the witnesses except PW1, of this case 

are reported witnesses. They have no personal knowledge of the 

occurrence. PW1 is an eye witness only to the fact that she saw the 

accused holding the hands of her daughter. Thus, it is the victim girl 

whose evidence is pivotal in this case. She has been examined as PW2.                 

13. Before going further it is important to point out here that in case of 

sexual assault the evidence of the victim girl is paramount importance. 

The law is well settled that conviction can be recorded on the basis of 

sole evidence of the victim girl alone provided such evidence appears to 

be cogent, convincing and reliable. It is also well settled in law that 

evidence of the victim in case of sexual assault even need not 

necessarily be corroborated by medical evidence. But it is also true at 

the same time that such evidence of the alleged victim girl must be 

scrutinized by the court carefully and with great circumspection. On 
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such careful examination of the evidence of the alleged victim girl, if the 

same inspires confidence of the Court, there is no bar in law for relying 

on her evidence alone for the purpose of arriving at the conclusion 

regarding the guilt or otherwise of the accused. 

14. Now, coming to the evidence of PW2, it would be seen that on the 

alleged night of the occurrence, she was sleeping in her house. It was 

around 11/11-30 pm. The accused entered her house by cutting the 

thatched wall of their house and gagged her mouth. Then, the accused 

removed her blanket and tried to remove her wearing apparels 

forcefully. The accused then opened two buttons of her shirt and laid 

upon her and forcefully tried to remove her wearing apparels for about 

10 minutes. She then, raised alarm and called out her mother who 

rushed to the room. On being asked by her mother as to what he was 

doing, the accused replied that he came for nothing. He also showed a 

knife threatening not to disclose about the matter to anybody. 

Thereafter, he left their house.  

15. In her cross-examination, PW2 stated that police did not seize any 

document relating to her age. The accused entered the room by cutting 

the thatched wall and PW2 was sleeping at that time. On the night of 

the occurrence itself, few people came to their house but she did not 

know their names. She had also stated that her sister Babli Das was 

also sleeping with her in the said room where the occurrence happened 

but she was sleeping in a different bed. PW2 had also stated that 

during the entire time of the incident, Babli Das did not wake up. PW2 

also denied that she did not state to police that she resisted the 

accused and tried to remove his hand from her mouth and then, 

shouted and called out her mother and hearing her cries, her mother 

came to the room.  
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16. It is pertinent to mention here that in the case of Dola v. State of 

Odisha, (2018) 18 SCC 695 : (2019) 3 SCC (Cri) 239, it was 

observed by the Hon’ble Apex Court as follows: 

“It is well-settled law that if the version of the 

prosecutrix is believed, basic truth in her evidence is 

ascertainable and if it is found to be credible and 

consistent, the same would form the basis of 

conviction. Corroboration is not a sine qua non for a 

conviction in a rape case. The evidence of a victim of 

sexual assault stands on a par with the evidence of an 

injured witness and is entitled to great weight, absence 

of corroboration notwithstanding. If the evidence of 

the victim does not suffer from any basic 

infirmity and the “probabilities factor” does not 

render it unworthy of credence, as a general rule, 

there is no reason to insist on corroboration, 

except from medical evidence, where, having regard to 

the circumstances of the case, medical evidence can be 

expected to be forthcoming. When a grown up and 

married woman gives evidence on oath in court that 

she was raped, it is not the proper judicial approach to 

disbelieve her outright. 

17. In the case of Sadashiv Ramrao Hadbe Vs State of 

Maharashtra, reported in (2006) 10 SCC 92, the Hon’ble 

Apex Court had further observed as follows: 

“It is true that in a rape case the accused could be convicted 

on the sole testimony of the prosecutrix, if it is capable of 

inspiring confidence in the mind of the court. If the version 

given by the prosecutrix is unsupported by any medical 

evidence or the whole surrounding circumstances are 

highly improbable and belie the case set up by the 

prosecutrix, the court shall not act on the solitary 
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evidence of the prosecutrix. The courts shall be 

extremely careful in accepting the sole testimony of the 

prosecutrix when the entire case is improbable and 

unlikely to happen.” 

18. Thus, from the aforesaid observations, it is clear that the court is also 

required to see the broad probabilities of the case of the prosecution 

and the entire circumstances of the case as appearing from the 

evidence on record to see as to whether conviction can be based on the 

solitary evidence of the victim girl in a case of sexual offence. In the 

instant case, it would be seen from the evidence of PW5 that he has 

stated in his cross-examination that PW1 informed him over phone on 

the night of the occurrence that someone had entered their house but 

did not mention any name. Now, PW1 claims herself to be the eye 

witness of the occurrence. Thus, she was clearly aware of the fact that 

it was the accused who entered their house. If that was so, then it is 

not comprehensible as to why she did not tell the name of the accused 

as the perpetrator who entered their house on that night while 

informing about the incident to PW5. Moreover, it was alleged by PW1 

and PW2 that the accused entered their house by cutting the thatched 

wall of their house. It is their clear evidence that there were only three 

rooms in their house and the accused entered by cutting the thatched 

wall of the kitchen. In such a scenario, it is also not probable that none 

of the members of the family would hear any sound of cutting/breaking 

the walls of their house when the accused did so to make an entry to 

the house. Moreover, it is also notable that PW1 stated in her evidence 

that she was sleeping in one room with her two children and PW2 was 

alone sleeping in the adjacent room which is completely belied by PW2 

who had deposed that she along with her sister Babli Das was sleeping 

in one room but in different beds. Thus, there is clear inconsistency in 

the evidence of PW1 and PW2 as far as this aspect is concerned. It is 

also important to point out here that PW2 had stated that she screamed 

out and called her mother while the accused was exerting force on her 
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and her mother heard her cries and rushed to her room. Then she 

accosted the accused and asked him what he was doing and then, the 

accused told that he came for nothing and also threatened them with a 

knife and ran away. In this entire episode of events, the sister of PW2 

who was sleeping in the said room continued to remain asleep and she 

did not wake up. It is highly improbable that the sister of PW2 would 

not wake up even after happening of so much of events in that very 

room where she was sleeping. This clearly goes to show that the 

prospection has suppressed the genesis of the its case and introduced a 

case which is palpably improbable and does not inspire confidence of 

the court. 

19. The learned Special PP has argued that on the aforesaid counts, the 

prosecution case cannot be disbelieved. The court is required also to 

see as to why the accused alone has been picked up for false 

implication by the prosecution while any other villager also could have 

been framed. I regret my inability to agree with the said logic put 

forward by the learned Special PP justifying implication of the accused.  

It is not for this court to see as to why the accused alone has been 

falsely implicated. There may be variety of reasons for false implications 

in a criminal case. It may not be practically possible for the defence to 

bring on record all those factors which were accounted for his false 

implication. The court is therefore, required to see as to whether the 

prosecution has brought on record cogent and convincing evidence to 

bring home the charge against the accused. It is to be borne in mind 

that the initial burden always rests on the prosecution to prove its case 

beyond all reasonable doubts. The defence is only required to bring 

materials to show that the prosecution case is improbable.  

20. Thus, it would be seen from the above discussions that the prosecution 

has failed to prove the second foundational fact as required under the 

POCSO Act. In turn, it may also be concluded that the defence has 

been able to show that the story put forward by the prosecution as well 
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as the evidence to establish the charge is highly improbable. Therefore, 

no conclusion regarding the guilt of the accused can be drawn with the 

aid of Sec. 29 of the POCSO Act, 2012. The rest of the charges also fail 

for the reasons and discussions made hereinabove.  

21. In the result and for the discussions made hereinabove, I am 

constrained to hold that the prosecution has failed to prove the case 

against the accused beyond all reasonable doubts. The accused is not 

found guilty of any offence as charged and as such, he is 

acquitted of the charges and set at liberty forthwith.  

22. Since the accused is in jail, he be released forthwith if his 

detention is not required in any other case.  

23. Forward a copy of this judgment to the District Magistrate in compliance 

of Sec.365 CrPC. 

  Given under my hand and seal of this court on the 2nd 

day of March/2022.  

Typed and Corrected by me:                   

                                                                    Addl. Sessions Judge, 
                                                                                          Sonitpur:: Tezpur. 

 
 

 
 
 
 

APPENDIX-14 
 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 
 

A. Prosecution: 
 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER WITNESS ) 
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PW1 Withheld (Mother of victim girl) Eye Witness 

PW2 Withheld (Victim girl) Victim 

PW3 Charan @ Sayan Das Independent witness 

PW4 Rajib Bora Independent witness 

PW5 Bijoy Gaur Independent witness 

PW6 Sri Khagen Borah Police Witness 

PW7 Dr. G. Sonowal Medical Witness 

 
B. Defence Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER 
WITNESSES ) 

NIL NIL NIL 

 
C. Court Witnesses, if any: 

 

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, EXPERT WITNESS, 
MEDICAL WITNESS, PANCH 

WITNESS, OTHER 
WITNESSES ) 

NIL NIL NIL 

 
LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS: 

 
A. Prosecution: 

 

Serial 
No. 

Exhibit Number Description 

1 Ext-1/PW1 FIR 

2 Ext-2/PW2 Statement U/s 164 CrPC 

3 Ext-3/PW6 Chargesheet 

4 Ext-4/PW7 Medical Report 

 
B. Defence: 

 
 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
C. Court Exhibits: 

 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 
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D. Material Objects: 

 

Serial 
No. 

Exhibit Number Description 

NIL NIL NIL 

 
                                                                 
 

 
 

                                                                      Addl. Sessions Judge, 
                                                                                           Sonitpur:: Tezpur. 

 


